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I. INTRODUCTORY PROVISIONS
Scope of Regulations.

These regulations, adopted pursuant to SectioB-¥4,- Mississippi Code of 1972, as
amended, will govern the Local Governments and IRinanking Water Systems
Emergency Loan Fund (DWSELF) Program. These régolamay be superseded by the
DWSELF loan agreement, when a variance or excejgionade by the Board, and when
not in conflict with any state or federal laws @eeutive orders.

Effective Date of Regulations.
Theseamendedegulations are effective-October 2B May 11, 2007.
Definitions.

The following words and terms, when used in tlagufation, will have the following
meanings, unless the context clearly indicateswike:

(2) Act - The Local Governments And Rural Watest8gns Improvements Revolving
Loan Program Act, Section 41-3-16, Mississippi Coti&972.

(2) Administration Fee - Those fees charged the lecipient to defray the reasonable
costs of administering the emergency fund.

3) Allowable Costs - Those project costs that eligible, reasonable, necessary,
allocable to the project, within the establishedjgmt scope budget, and budget
period in conformance with the DWSELF Regulationsl aapproved by the
Department.

(4) Authorized Representative - The signatory agen office of the applicant,
authorized and directed by the applicant's govgrbiody to make application for
assistance and to sign documents required to @keéesind complete the project, on
behalf of the applicant. The signatory agent dicefmust be a member of, or an
employee of, the applicant's governing body and meaty be under a separate
contract with the applicant at any time duringexecution of the project.

5) Board - Local Governments and Rural Watere&ystimprovements Board.

(6) Change Order - The documents executed byotne recipient and the construction
contractor, upon recommendation of the registenegineer if required by the
contract documents, authorizing a change, alteratiw variance in the plans,
specifications, and contract documents, includiaog ot limited to, additions or
deletions of work to be performed pursuant to thetract or a change in costs or
time for work performed pursuant to the executibthe contract.
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(7)

(8)

9)
(10)

(11)

(12)

(13)

(14)

(15)

(16)

17)

Construction - Any one or more of the folloginrepair, erection, building,
acquisition, alteration, remodeling, improvementestension of drinking water
systems.

Department - Mississippi State Department eélth and staff, and their designated
representatives.

DWSELF - Drinking Water Systems Emergency LBand.
DWSIRLF - Drinking Water Systems Improvemer&s/olving Loan Fund.

Drinking Water System Viability Analysis - Aanagerial, operational, financial
and technical analysis of a water system to determihether the system has the
capability to reliably meet performance requireraeantd financial obligations on a
long term basis.

Eligible Applicant - A county, incorporatedumicipality, district or other water

organization that has been granted tax exemptsstaider either federal or state law
which has authority to collect, treat, store anstriiute piped water for human
consumption, has the authority under State lave¢eive DWSELF loan assistance
and has the ability to comply with this regulatiand the requirements of the
DWSELF loan agreement.

Eligible Costs - Eligible costs are thoseteas which DWSELF loan participation
is authorized pursuant to applicable statute.

Emergency - Any circumstance caused by floed, explosion, storm, earthquake,
epidemic, riot, insurrection or caused by any ieherdefect due to defective
construction, or when the immediate preservationomfer or public health is
necessary by reason of unforeseen event or camditio when the immediate
restoration of a condition of usefulness of anyking water facilities appears
advisable.

Emergency Fund - The Local Governments andhlRDrinking Water Systems
Emergency Loan Fund, created pursuant to Sectie8i¥a(2)(b), Mississippi Code
of 1972, as amended.

Financial Assistance - Loans by the Boardnhftbe Local Governments and Rural
Drinking Water Systems Emergency Loan Fund.

Improvements - Will include making necessapairs to existing drinking water
systems to meet the emergency, and may, at thedBadiscretion, include new
construction needed to provide a permanent cooredid the problems which
caused the emergency.



(18)

(19)

(20)

(21)

(22)

(23)

(24)

(25)

(26)

(27)

(28)

(29)

Loan Agreement - An agreement between thedBaad the loan recipient through
which the Board provides DWSELF funds for eligibkesistance and the recipient
promises to repay the principal sum and interest bathe DWSELF over a period

not to exceed 5 years at an interest rate estellisyrthe Board.

Loan Applicant - A county, incorporated mupadity, district, or other water
organization that makes application for assistdmee the DWSELF program.

Loan Recipient - A county, incorporated mupadity, district, or other water
organization that receives a loan from the DWSEtdg@m.

May - Whenever used in the context of anoacto be taken by the loan recipient
the word may will be interpreted as optional butas mandatory.

May not - Whenever used in the context ofetion by the loan recipient such an
action is prohibited by these regulations.

Must - Whenever used in the context of aroadb be taken by the loan recipient
the word must will be interpreted as mandatory.

Plans, Specifications and Contract Documeiitse engineering description of the
project including engineering drawings, maps, tezinspecifications, design
reports and construction contract documents incserfit detail to allow contractors
to adequately construct the work.

Project - The scope of work for which assistais awarded under the DWSELF.

Project Completion - The date of the final condtarcobservation, as performed by
the Department, for the purpose of an allowabdgyermination.

Protest - A written complaint to the loan pgent concerning the loan recipient's
solicitation or award of a contract. The protesistrbe filed with the loan recipient
by a party with a direct financial interest advérsafected by a loan recipient's
procurement action.

Public Water System - A system for the priovigo the public of piped water for
human consumption if such system has at leasefif(@5) service connections or
regularly serves at least twenty-five (25) indinatk) including but not limited to

any collection, treatment, storage and distributiacilities under control of the

operator of such system and used primarily in cotmre with such system.

Rate Structure - Will have the same meansngser Charge System.



(30)

(31)

(32)

(33)

(34)

(35)

(36)

Registered Engineer - The engineer, regstbsethe Mississippi State Board of
Registration for Professional Engineers and Landeors, retained or employed
by the loan recipient to provide professional eaging services during the
planning, design, and/or construction of the projec

Repayment - Principal and interest paymentWSELF loans which must be
credited directly to the DWSELF.

Surcharge - That charge added to each wgates bill each month to cover the cost
of repaying the DWSELF loan.

Unilateral Change Order - Change orders @gdconly by the loan recipient, and
identified as such, in accordance with the contlacuments.

User Charge System - That system by whicho#ue recipient charges users of the
system, water rates that produce adequate reveragpsred for operation,
maintenance, replacement of major equipment, neéire of existing debt, and
repayment of the DWSELF loan for the project.

Water Use Ordinance/Corporate Resolution -0Adinance or corporate resolution
enacted by the loan recipient which must requiag tiew distribution lines, service

lines, and connections are properly designed anstieawted, and must establish any
prohibitions or conservation measures for wategeisand must establish any other
requirements for use of the system determined gppte by the loan recipient.

Will - Whenever used in the context of an@acto be taken by the loan recipient
the word will is to be interpreted as mandatory.



II. PROGRAM REQUIREMENTS

Eligible Applicant Determination.

To be eligible for financial assistance, an applicnust meet the definition of an eligible
applicant as described in Section 1.C.(12) of thegulation, as determined by the
Department.

DWSELF Uses.

The Emergency Loan Fund may be used for the fallgyurposes, as determined by the
Board:

Q) To make emergency loans to eligible applicantsnaking necessary repairs to
existing drinking water systems to meet the emeargen

(2) To make emergency loans to eligible applicamtsompleting construction needed
to provide a permanent correction to the probleinishvcaused the emergency;

3) For the reasonable costs of administering BIWSELF program and/or the
DWSIRLF program and conducting activities underdbe and

4) To earn interest on fund accounts.
Project Priority.

These funds will be obligated on a first-comestfserved basis in order of those eligible
applicants which complete all actions necessargdeive a loan award, for eligible projects
meeting the definition of an emergency, as defindgtlese regulations.

The Board will be the judge of whether a propopediect meets the definition of an
emergency project and whether all actions nece$salyan award have been completed.

DWSELF Financing.

The DWSELF has been established to provide loaasgist eligible applicants in making
emergency repairs to existing drinking water systesnd may, with Board approval,
include new construction needed to provide a peemiacorrection to the problems which
caused the emergency. Basic DWSELF financingireapents are as follows:

(2) DWSELF loans may-net-exceed-$500,0@0imited at the discretion of the Board
based on funds availability or as otherwestablished by State law.




(2) Loans will be made at the interest rate detezthby the Board.

3) Monthly principal and interest repayments wiimmence as further described in
Section Ill.F of this regulation, and all loans Iviak fully amortized not later than
five (5) years after project completion.

(4) Except for program administration expensesds$uwill not be disbursed from the
emergency loan fund without first entering intoegdl and binding commitment
with the Board.

5) The fund will be credited with all repaymeofgprincipal and interest on all loans.

(6) The applicant must not be in violation of, delinquent on, any provisions of a
previously awarded DWSELF or DWSIRLF loan agreement

Responsibility.

The applicant/loan recipient is responsible fa groper planning, design, construction,
operation, maintenance, replacement, performamckfiscal integrity of the project. The
Department's approval of any document does n@veelihe applicant/loan recipient or any
others of any liabilities or responsibilities. [Regment approval of any document is for
loan eligibility/allowability purposes only and doeiot establish or convey any such
liability or responsibility.

Other Approvals.
The applicant (or loan recipient) must obtain appl of all necessary documents from each

state, local, and federal agency having jurisdicttver or funding in the project, if so
required by that agency.



. PROJECT REQUIREMENTS

A. Application for DWSELF Loan.

(1)

)

®3)

Project Budget Period.

Costs for the project must be incurred within Breject Budget Period established
in the loan agreement. When justified and apprdawedhe Board, the Project
Budget Period may begin prior to loan award, buy mat begin more than 3fays
prior to receipt of the loan application by the Bement. If project costs are
incurred prior to loan offer, the prospective loeetipient agrees that he is
proceeding at his own risk and relieves the Bodhng, Department, and the
Department staff of all responsibility and lialylishould such costs later be
determined unallowable for any reason, or shouldhstunding not become
available for any reason.

The end of the Project Budget Period will coiecidith the 30 day deadline
described in Section Il.C.(9)(e) of this regulatio

Obtaining a Loan Application.

Potential applicants may request a DWSELF logricgiion package by calling the
Department staff. The Department staff will faxdam mail the loan application
package to the potential applicant.

Contents of Application.

All documents listed below must be complete gmat@vable when submitted to the
Department staff.

An original and one copy of the DWSELF loan apgion must be submitted to the
Department staff. When forms are provided by tepddtment staff these forms
must be used, and these forms may not be altéred. DWSELF loan application
may request assistance only for costs that arevalle® in accordance with
Appendix A of this regulation, and may include anstouction contingency, as
determined by the Department staff, in the propmaiget. The application must
include in the Project Cost Breakdown any admiaigin fee charged to the loan
recipient by the Department-and-may-not-exceed$500as-established-by-state
law= A complete application must conform to this regoh, including all
Appendices, and must include the following:

@) A complete DWSELF loan application form, whimcludes the amounts
requested for construction/repairs, equipment, legpland/easements,
testing contracts, contingency, contracts for plann design, land
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(b)

(©)

(d)

(€)

acquisition, engineering services during constométepairs and
administration fees required by the Board.

A certified copy of a resolution by the loapplicant's governing body
which:

() declares an emergency, which meets the itlefinof an emergency
as defined in Section 1.C.(14) of this regulatiexists;

(i) agrees to implement, prior to final disbemsent of DWSELF funds,
a per connection surcharge, over and above alirxigser charges,
adequate to completely cover repayment of the DWSHB&N;

(i)  commits the loan recipient's authorizeg@nesentative to meet with
the Department staff, prior to final disbursemendD@/SELF funds,
to discuss the results of the drinking water systahility/financial
capability analysis to insure future operationatiagerial
capabilities and commits to implement the recomragods
approved by the Department;

(iv)  authorizes the submission of the applicgtend

(V) designates an individual or office to makglacation for assistance
and to sign documents required to undertake andplebenthe
project, on behalf of the applicant.

A clear description from the certified operadr registered engineer or other
qualified personnel (i.e. well contractor, equipmerepresentative,
electrician, etc.) explaining the circumstancesdilegup to this emergency.

A registered engineer's (City/County Engineerconsulting engineer) or
other qualified personnel's recommended coursectbraand estimated
costs to remedy the emergency. If such project rbestdesigned by a
registered engineer in accordance with State Lad @ Rules and
Regulations of the Mississippi State Board of Regfi®on for Professional
Engineers and Land Surveyors, the report must declihe seal of the
professional engineer who prepared the report.

Registered engineer's plans, specificationd eontract documents, if
applicable, and/or contracts for repairs/equipnsepplies needed to meet
the emergency.



(f)

()

(h)

0)

(k)
()

A copy of contracts for all eligible enginesg, observation, architectural,
administrative, and legal services included inDNESELF loan application,
if applicable. All procurement actions relatediie DWSELF Loan project
must comply with state law and Appendix B of tregulation.

A procurement certification from the Loan Appnt and the loan
applicant's legal counsel, stating that all procwet actions related to the
DWSELF loan project have been, and will be, in chamge with State law
and Appendix B of this regulation.

A draft user charge system and ordinancedcatp resolution. The user
charge system must establish a surcharge overlan any existing user
charges to the system's customers in an amounssageto meet the
repayment schedule established in the DWSELF |aggeeaent. The
ordinance/corporate resolution enacting this userge system must be
enacted prior to final disbursement of DWSELF |léamds and by the date
established in the DWSELF loan agreement.

After loan award the loan recipient may requeestl receive Department
approval to eliminate the surcharge if the loanprent can demonstrate its
user charge system is adequate to meet the repagot@dule established
in the loan agreement.

A draft water use ordinance/corporate resofytif applicable - The water
use ordinance or corporate resolution must reqginae new distribution
lines, service lines, and connections are propigned and constructed,
must establish any prohibitions or conservation suess for water usage,
and must establish any other requirements for tifeecsystem determined
appropriate by the loan recipient.

A statement of the amount of all local furmcessary for the project and a
Financial Certification Form from the Loan Applic¢amhich states that all
local funds necessary for the project have beearseécor will be secured
within 30 days after loan offer, and a statementhis effect from the
funding source(s). If all funds for the projece deing requested from the
DWSELF program, this certification need not bersiited.

A completed water system financial capabsiynmary.

A Legal Certification Form from the Loan Apghnt and the loan applicant's
legal counsel, stating that (1) the loan applidead authority under state
laws and regulations to receive DWSELF loan assistato collect user
charges through an approved user charge ordinanmarorate resolution,
to enforce the user charge ordinance or corpoestglution and water use

9



(m)

(n)

(0)

(P)

(@)
()

ordinance or corporate resolution, to repay the leader the terms of the
loan agreement, to comply with all other termstef toan agreement, to
own, operate, maintain and replace the facilitiesbé constructed with
DWSELF loan funds, and that (2) there are no a&iris under federal or
state laws or regulations regarding indebtednesshwhay prevent the loan
applicant from executing the DWSELF loan agreena implementing

the project.

A copy of the bid forms from the contract downts containing the
registered engineer's cost estimates, if applicalblee costs shown on the
application must match those on the bid forms.

If the Loan Applicant is a water organizatimther than a county,
incorporated municipality, or district, documeraatiof its tax exempt status
under either federal or state law.

Clear Site Certificates from the loan applicaand the title counsel
indicating that the Loan Applicant has secured ratl property and
easements (including power and other utilities)essary to build the
project.

Completion of the intergovernmental reviewogass as described in
Appendix G of this regulation, and submittal of aompleted

Intergovernmental Review Certification, any intergomental review
agency comments received, and the action requraddress all comments
prior to awarding contracts for construction.

Certification Regarding Debarment, Suspenaiwh Violating Facilities.

All other forms, documents, and supportingoimation that may be
required by the Department.

B. Offer of DWSELF Loan.

1)

Upon determination by the Department staft {aa all applicable requirements of

this regulation have been met, (b) all applicalnleudnents have been approved, (c)
all applicable permits have been issued or wiliskeed, and (d) funds are available
for the amount of the DWSELF loan application, Bepartment will seek approval
of the DWSELF loan award from the Board.

If the Board approves the DWSELF loan applicatitve Board Chairman, or his

designee, will execute and transmit a DWSELF |oler ¢includes an offer letter,
loan agreement and initial repayment agreemertt)gdoan recipient. In addition
to the estimated allowable project costs as destrim Appendix A of this

10



)

®3)

(4)

(®)

regulation and any administration fee, the loarerofhay include a construction
contingency, as determined by the Department stafthe project budget. |If
determined necessary by the Department staff, ahimgingency may be reduced
after receipt of construction bids, as describeSaation 111.B.(6) below.

Upon receipt of the DWSELF loan offer, therlagacipient must completely execute
and return it to the Department staff, along witbedified copy of a resolution by
the loan recipient's governing body authorizingeptance of the loan offer, within
the time frame established in the DWSELF loan offEine loan offer becomes void
if not executed and returned within the time fraspecified, unless extended by the
Board Chairman or his designee.

Upon return of the executed DWSELF loan ofierthe Department staff, any
administration fee established in the loan agreéméhbe processed accordingly
and such fee will be paid to the appropriate Depant administration fund.

Upon return of the executed DWSELF loan oftethe Department staff, the loan
recipient must then execute any remaining unexdcafgroved contracts for
construction/repairs/equipment/supplies and engmge planning/design and
construction phase services, or if required byeStaw and Appendix B, must then
advertise, receive bids, award, and execute anyer othontracts for

construction/repairs/equipment included in the gutj within the time frame

established in the loan agreement. All procurenaetions by the loan recipient
(including water associations) must comply withtestaw and Appendix B of this
regulation.

The loan recipient will be responsible for agsgithat every appropriate procedure
and incidental legal requirement is observed inrding these contracts. The
contracts must not vary from those approved byigartment staff.

Upon execution of all contracts funded untherlban agreement, the loan recipient
must then submit (a) all such executed contracty femergency
construction/repairs/equipment/supplies and engmge planning/design and
construction phase services, (b) if any contraaistrbe bid, the completed contract
award certification and a completed loan agreeraergndment request (to reflect
as-bid {if applicable} and other executed constarctcontract amounts, all other
contract amounts, a construction contingency am@ted by the Department staff,
and the original administration fee) to the Depearinstaff within the time-frame
established in the loan agreement. Within the firames established in the loan
agreement, the loan recipient must then, at hisratisn, issue any notices to
proceed and submit a copy of such to the Departraedtbegin any remaining
construction/repair work or purchase any remaingagipment/supplies funded
under the loan agreement.

11



(6)

Upon receipt of the documents required unBgrabove, the Department staff will
review these documents, determine whether a refpreah increased loan amount
is justified and eligible and that funds are ayddéa The Department may, upon
approval of the Board, if determined necessaryagmopriate, transmit to the loan
recipient an amended DWSELF loan offer, which ideluin the project budget (a)
as-bid (if applicable) and other executed constvaatontract amounts, (b) all other
contract amounts, (c) a construction contingencgiedsrmined by the Department
staff, and (d) the original administration fee. ddpreceipt of the amended
DWSELF loan offer, if applicable, the loan recigi@nust completely execute and
return it to the Department within the time-franstablished in the DWSELF loan
offer letter. [After execution of the amended DW$Hoan offer, the DWSELF

loan amount will not be increased. Any increasegept costs in excess of the
amended DWSELF loan amount must be paid by the Heapient from sources

other than DWSELF funds.]

Construction/Repair Phase.

Q) Awarding Contracts for Emergency Constructie@p&rs Equipment
/Supplies, and Engineering Planning/Design and aeton Phase
Services.

Upon executing and returning any amended loaeeagent and initial

repayment agreement to the Department staff, iflicgipge, or upon

execution of all contracts funded under the loaregent, and within the
time frames established in the loan agreementptrerecipient must issue
any remaining notices to proceed and begin any ingngga

construction/repair work and purchase any remaimqgipment/supplies
funded under the loan agreement, and must tramsoapy of all notices to
proceed to the Department staff within the timenkaspecified in the loan
agreement.

(2) Preconstruction Conferences.

If determined necessary by the loan recipiemt|dan recipient may arrange
and hold a preconstruction conference and, if haldst notify and allow
attendance and participation by the Departmerit staf

(3) Observation During Construction.

During all times that construction/repair work iging performed which
requires the services of a registered engineetoémerecipient must provide
for full-time observation of the project by the istgred engineer or his staff
and must require the registered engineer's assithat the work is being
performed in a satisfactory manner in accordandk the DWSELF loan
agreement and the approved plans, specificationscantract documents,

12



(4)

(5)

approved change orders, and in accordance with dsangineering
principles and building practices. Less than tinlle observation may be
allowed when properly justified and approved byDepartment staff.

The Department staff is authorized to observebthkeling of any project at
any time for compliance with the terms of the loagreement and to
determine if the loan recipient is assuring thanp| specifications and
contract documents are being followed and is asguhat the project is
being built in accordance with sound engineeringggles and building

practices. A representative may be stationed atbthlding site by the
Department staff to observe the manner and progredse building or to

observe conditions relating to the equipment orenmels furnished and the
compliance by the contractor with approved planggctications, and

contract documents for the project. Such obsemwatiill not subject the

Department to any action for damages or otherliligbi Such observation
will not release the contractor from any obligationperform the work in

accordance with the requirements of the contractumhents, nor the
registered engineer from determining compliancé whe requirements of
the contract documents, nor the loan recipient finsuring compliance
with the terms of the loan agreement.

The contractor, registered engineer, and the leaipient must furnish the
Department staff with every reasonable opportuariy means for observing
whether the work as performed appears to be inrdaocoe with the

requirements of the loan agreement. The Departstafitis authorized to
observe and require submission of daily logs, ekayawings, file notes,

and any other documents prepared by any partylatiae to the DWSELF

funded project.

Observation of Materials and Equipment.

The Department staff is also authorized to oleseall equipment and
materials furnished, including observation of tihegaration or manufacture
of the equipment and materials to be used.

Construction/Repair Deficiencies.

@ In the event construction/repair proceduredenas or equipment
appear to the Department staff to be substandatttervaise
unsatisfactory, and/or not in conformity with apped plans and
specifications, the Department staff may determsueh work
unallowable for DWSELF loan participation, unledse tloan
recipient takes such action, through the registezadineer if
applicable, in the manner provided for in the cartion/repair
contract to correct any such deficiencies.

13



(b)

(©)

The Department staff may immediately begitmiaolding DWSELF
loan payments should such substandard or unsatigfac
construction/repair work, materials, or equipmeatdme apparent
and may require the loan recipient to repay anyipusly paid
amounts related to such work, within 30 days ohsuatification.
Interest may be charged on such delinquent repagmatfter
expiration of the 30-day period at the rate estéblil in Section
lII.LE.(6) of this regulation. Alternatively, thedpartment staff may
withhold such amounts from subsequent payment stsjue

In addition to normal testing proceduresuresf of the loan
recipient, should questions arise concerning thestcaction work,

materials, or equipment, for DWSELF loan allowdpilpurposes
the Department staff may request the loan recipienperform

reasonable additional tests of construction masereguipment, or
processes which the Department staff determinés toecessary to
answer such questions during or after the congtrucf the project.
All tests, whether for the Department staff or thepistered
engineer, must conform to current American Water rk&/o
Association, American Association of State Highwand

Transportation Officials, or American Society of slieg and

Materials published procedures, or similar accdetabteria. The
Department staff will specify which tests are apgle, if not

described in the approved plans, specifications] aontract

documents, for DWSELF loan allowability purposeSamples for
testing must be furnished free of cost to the Diepamt staff upon
request at the construction site.

(6) Change Orders.

(@)

General.

In the event a determination is made by a laipient after a

construction contract is let that changes or mcations to the

original contract are necessary or would bettereséite purpose of
the loan recipient, such loan recipient may, irdiscretion, execute
such change orders pertaining to the construchiahdre necessary
under the circumstances, as provided in the cdndicauments and

when in accordance with state purchasing law.

Change orders must not change, vary, or aleeb#sic purpose or
effect of the project unless allowed by the Departtn Change
orders must be technically adequate, the costdiar@extensions
must be necessary and reasonable, and eligiblgiblelcosts must
be appropriately separated.

14



(b)

(©)

Change Order Submittals.

After completion of the claims resolution and/change order
negotiation process between the Loan Recipientilamaontracting
party, a fully executed change order must be suédito the
Department staff for review and approval, in orderobtain a
DWSELF loan eligibility/allowability determination.

If any change order is submitted to the Depamtntbat is not
complete and fully executed by the Loan Recipit, contracting
party, and the registered engineer if approprtageDepartment may
return such change order without review. Howewuerilateral

change orders executed by the Loan Recipient, lamdegistered
engineer if appropriate, and identified as sucht @re issued in
accordance with the contract documents may be s$igohto the

Department for review and approval, in order toaosba DWSELF
loan eligibility/allowability determination.

The Loan Recipient may submit a complete anty fekecuted
change order which has been executed conditiormad aPWSELF
loan eligibility/allowability determination by thBepartment.

All change orders must be submitted to the Diapant for review
and approval in a timely manner.

If possible, approval of a change order sho@dsécured from the
Department before the work is started, particulesfychange orders
requesting time extensions as per Section Ill.&f6)oelow.
Approval may also be secured after the work igesfahowever, the
loan recipient must bear the cost if the work itedained to be
ineligible or unallowable. The Department may Wwiald payments
to the loan recipient if change orders are not stibdthin a timely
manner.

When the eligible cost of a project will be sfgrantly reduced by a
change order or change orders, the Department $&ye ian
amendment to the loan agreement decreasing thealoannt, and
the loan recipient must execute such amendmeninwitie time
frame established by the Department.

Technical Review.

In order to allow the Department to perform ahtecal review,
requests for change order approvals must contain:
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(d)

(€)

() A completed change order form.
(i) A clear and complete description of thacbe.
(i)  Ajustification of the need for the chaag

(iv)  Revised plans, specifications, and contract doctsners
needed.

v) Engineering computations and sketcheseaded.

(v) Clear site certificates for any new real propertg@asements
that may be required.

(vii)  Any other permits or approvals that mayrequired.
Eligibility Review.

In order to allow the Department to perform agileility review,
requests for change order approvals must contain:

() a separation of all items into eligible andeligible
categories.

(i) for change orders which alter an existing unitgc which
add new related items of work costing more than,(EiD)
exclusive of freight and shipping charges, the rembbr's
cost and/or pricing data and the engineer's asatysithe
contractor's data.

Change orders which increase or decrease thetities of
items in the contract with no change in the unitepror
which add new related items of work costing $10,00@ss,
exclusive of freight and shipping charges, needimdtide
the contractor's cost and/or pricing data or thginser's
analysis of the contractor's data.

Time Extensions.

Change orders which include time extensions rbestubmitted to
the Department no later than ten (10) days afeercthirent contract
completion date, as specified in Section .CqP)(of this
regulation. Justification for contract time extens included in a
change order must be prepared, but need not beitsedbrio the
Department unless the total time extensions forcthract exceed
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(7)

25% of the original contract time, in which casstification for all
time extensions must be submitted to the Departfoeméeview and
approval.

Construction and construction related work whickurs after the
date representing a 25% time extension to theraiigiontract time
are allowable only to the extent approved by thepddenent
pursuant to review of the justification for all enextension change
orders. Construction and construction related waehikch occurs
after the date representing a 25% time extensiothé&ooriginal
contract time, and for which a time extension cleamgler cannot be
adequately justified by the loan recipient and aped by the
Department, are not allowable unless the Departoetetmines that
the loan recipient is implementing all legal renesdorovided in the
contract documents for failure to complete consimac when
required.

Contract Claims.

The Department is not a party to any contracivéen the DWSELF Loan

Recipient and the construction contractor(s), gustered engineer(s), The
attorney(s), the equipment supplier(s), the sulaotur(s) or any other

parties.

Upon execution of any contract between the LoaaigRent and any other
party in regard to a DWSELF funded project, the @epent does not
assume any authorities, duties, responsibilitiedjabilities under such a
contract.

The Department does not have any authority, desgonsibility, or liability
in contract claims identification, negotiation,akgion, or any other actions
regarding contract claims under the contract(sié&en the Loan Recipient
and any other party.

No actions taken by the Department, either direstindirectly, in regard to
the DWSELF loan funded project constitute or esghldny determinations,
authority, duty, responsibility, or liability undéne contract(s) between the
Loan Recipient and any other party.

The Loan Recipient and the contracting party mesblve all claims and

contract disputes by negotiation, arbitrationgétion, or other means as
provided in the contract documents and State laar, fo submission of any

change order to the Department staff for revied approval, in order to

obtain a DWSELF loan eligibility/allowability detaination.
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(8)

9)

Contractor's Bankruptcy or Default.

In the event of a contractor's bankruptcy or ulefany proposed agreements
with the bonding company (other than the bondinghmany serving as
general contractor or fully bonding another corttraacting as their agent)
must be submitted for DWSELF loan allowability deteation by the
Department staff prior to execution. If the loagipient determines that re-
award of the construction/repair contract, or aiporthereof, is necessary
due to contractor bankruptcy or default, such psegore-award contracts
must be submitted for DWSELF loan allowability detehation by the
Department staff prior to execution. The loan riecipwill be responsible
for assuring that every appropriate procedure anddental legal
requirement is observed in advertising for bidothrerwise re-awarding a
construction contract, if this course of actiotaisen.

Construction Phase Submittals, Approvals,Artbns.

The following submittals, approvals, and actiamé$ be required during the
construction phase of the project. The Departratit may establish other
time frames within the loan agreement when progaesiified.

@ Within 30 days after the original loan ofédrlocal funds necessary
for the project must be secured and proof of suaktiine submitted,
to the Department.

(b) Within 60 days after the original loan off@r) the loan recipient
must execute and submit to the Department a coppyfemaining
unexecuted contracts for construction/repair/eqeipsupplies and
engineering planning/design and construction plsaséces, or (2)
if required by State law, must advertise, recerds,award, execute
and submit any other contracts for constructiomirsfequipment
included in the project, and must issue any remgimotices to
proceed, begin remaining construction/repair wgritchase any
remaining equipment/supplies funded under the &garement and
transmit a copy of all notices to proceed to theddenent staff, and
(3) if any contracts must be bid, a completed l@gmeement
amendment request, as required by Section [11.Bg5) this
regulation must be submitted.

(c) By the date established in the loan agregntanloan recipient must
(1) meet with the Department to discuss the finsliagthe financial
capability analysis and agree to a schedule folementing the
findings of this analysis and (2) enact the appdouser charge
ordinance or corporate resolution and submit prodf such
enactment.

18



(d)

(€)

(f)

Within 5 days after construction completioof each
construction/repair contract, the loan recipientsmgubmit a
determination of construction/repair completion andst request a
final construction observation by the Departmeaf st

Within 10 days after the current contract cortiptedate, all change
orders which include time extensions, and/or docuai®n
showing the loan recipient is implementing all legamedies
provided in the contract documents for failure tomplete
construction when required, must be submittedediapartment for
approval, otherwise construction and constructiefated work
which occurs after the current contract completdate will be
unallowable.

The final construction/repair observation maylbayed by no more
than 30 days after the current construction congpledate, unless
further delayed by the Department staff pursuantetoew of the

loan recipient's request and justification for sdelhay. Should the
Department staff decide that the determinationooltruction/repair
completion and request for final construction obaton are being
unreasonably delayed, a final construction obsemvamay be

immediately performed by the Department staff.

Within 30 days after the final constructmservation performed by
the Department staff, the loan recipient must stibimial payment
requests; approvable summary change orders, ifcapp#, for all
construction/repair contracts; a complete set cbneé drawings for
any new construction work requiring design by asteged engineer
and, if applicable, a certification from a registkrengineer that the
project has been constructed substantially in decme with the
approved plans, specifications, and contract doatsneloan
recipient's resolution of acceptance of each cocksbn/repair
contract; final construction phase services conhtsatendments, if
any; and all other administrative forms and doaus\eequired by
the loan agreement and the Department staff. Ratyneguests
submitted after this date are not allowable, rdgasdof when the
costs were incurred.

Any other submittals or actions requiredtbg loan agreement must

be performed when so required and are subject teweand
approval by the Department staff.
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D.

(10) Retainage.

The loan recipient must retain payments to amsypender contract with the
loan recipient, in accordance with state law, araf specified by state law,
in the amount of 10% until 50% completion and 5%l dmal payment.
Any such retained amounts may not be requestedr lpaid to the loan
recipient from DWSELF loan funds, until so descdladove.

Post Construction Phase.

(1)

)

®3)

(4)

(5)

Following final payment of DWSELF loan funds the loan recipient, or upon
expiration of any deadlines established by the lagreement or the Department
staff, the Department staff or other designatetigsamay perform an audit of the
DWSELF loan project for the purpose of determiniogmpliance with the
DWSELF loan agreement and to determine final alldevaosts, payments made to
date, and any additional payments due the loarpiesti or repayment due the
Department.

Upon completion of the DWSELF audit, (or if andit is not performed, following

final payment of DWSELF loan funds to the loan pet, or upon expiration of

any deadlines established by the loan agreemerheorDepartment staff) the

Department staff will transmit to the loan recigiarcopy of the audit, if performed,

and a final determination of allowable costs anghpents due the loan recipient or
repayments due the State. The final determinatidhalso establish a 30-day

appeal deadline, as required by (3) below, and refjuire repayment of any
overpayment with an interest penalty to begin angron the appeal deadline. The
interest penalty will be as established in Sedlida.(6) of this regulation.

Within 30 days after the date of the abovalfdetermination of allowable costs, the
loan recipient may submit a written appeal of timalfdetermination, including a

written justification of the reason for the appeald supporting documentation for
any disputed costs of the final determination; otinee the final determination of

allowable costs will become the final allowabletsdsr purposes of DWSELF loan

payments and the DWSELF loan repayment agreement.

Should an appeal be submitted in accordandd @8) above, the disputes
procedures established in Appendix D of this regnawill be followed in order to
resolve the dispute and establish the final alldevabsts.

Upon expiration of the final determination appeati@d, or upon resolution of a
dispute of the final determination, the Departmstatif will transmit to the loan

recipient a final DWSELF loan repayment agreemehwben the loan recipient, the
Department, and if applicable as established ur@tate law, the State Tax
Commission. The loan recipient must execute atwinguto the Department the
final loan agreement within the deadline estabtidhethe Department.
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(6)

(7)

Upon receipt of an executed final repayment agreérfiem the loan recipient,
repayment of the DWSELF loan will commence, or pplcable as established
under State law, the Department staff will transiimé repayment agreement to the
State Tax Commission for execution and return @éddbpartment staff.

Upon receipt of the executed final repaymegteament from the State Tax
Commission, if applicable as established undeeS3tat, the Department staff will
transmit a copy to the loan recipient, and repaynaérthe DWSELF loan will
commence under the terms of the repayment agreement

Payments to DWSELF Loan Recipients.

Payments from the DWSELF may be made to DWSELF teeipients under the following
conditions:

(1)

)

®3)

(4)

(®)

Payments may be requested by and may be malgletm loan recipients, in
accordance with the DWSELF loan agreement andotine fecipient's contracts for
eligible and allowable services and constructigraiefor work performed within
the project scope and budget period.

Excluding the payment requests for the adrmatisn fee, payments may be
requested no more often than on a monthly bastept>as required by state law.
Payment requests can not include costs incurremhgltwvo different state fiscal

years, therefore two payment requests may be sidoimit July: one for costs

incurred through June 30th and a second for costsried after June 30th.

The loan recipient must deduct from all DWSHidyment requests the amount of
funds provided or to be provided from all othertestand federal agency funding
sources for allowable DWSELF project costs.

Payment requests must be submitted by the rleapient to the Department staff
and must include the following:

@) DWSELF payment request form;

(b) Invoices for all allowable costs for whichyp@ent is requested, except that
invoices need not be submitted for any administnatee included in the
loan agreement; and

(c) Any other documents required by the loan emgent;

The timing of DWSELF payments will be as felg provided the loan recipient is

in compliance with the requirements of this regaftatand all provisions of the
DWSELF loan agreement.
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(6)

(@)

(b)

(©)

(d)

Payment for the administration fee must be thé fiagment request
submitted and will be paid to the appropriate Depant administration
fund.

Payments for design and construction phaséces may be requested and
paid based upon incurred allowable costs. Sudhestgd payment amounts
are subject to verification by the Department st&fdb more than 85% of the
total planning/design and construction phase sesviontract amounts will
be paid until submission of: the determinationarstruction completion by
the loan recipient; performance of the final camgion observation by
Department staff; submission of the final pay retuesubmission of
approvable summary change orders on all constructtmntracts;
submission of record drawings on all constructiontacts, if applicable;
submission of the certification from a registeradireer that the project has
been constructed substantially in accordance wheh @pproved plans,
specifications, and contract documents; submissibrloan recipient's
resolution of acceptance of each construction/repamtract; submission
final construction phase services contract amentsneii any; and
compliance with all other applicable provisions the DWSELF loan
agreement. Upon completion of these actions, #meamder of the
planning/design and construction phase servicegamimamounts may be
requested and paid.

Payments for allowable construction/repairkumay be requested and paid
based upon in-place work or delivered materialseqdpment as specified
in the construction/repair contract, and as supgddsy invoices and verified
as accurate by the registered engineer, if appticaind the loan recipient,
less any retainage. Such requested payment ameuatssubject to
verification by the Department staff.

Payments for eligible land may be requestetipaid immediately after loan
agreement execution, provided the Department hpsoegd the purchase
price prior to loan award and proof of the purchasee has been submitted
with the payment request. Within 30 days aftecpase of the loan eligible
real property, clear title certification forms frdmoth the loan recipient and
the title counsel must be submitted to the Departme

Any payments made to the loan recipient whach at any time determined by
Department staff to be for costs not in accordanith the DWSELF loan
agreement, for ineligible or unallowable costsfarrcosts related to waste, fraud,
abuse or illegal acts under state or federal lamstrbe repaid to the DWSELF fund
within 30 days of such notification by the Depantingtaff. Interest may be charged
on such delinquent repayments after expiratiornef30-day period at a rate of ten
(10) percent per annum, compounded monthly. Adtiaraly, the Department staff
may withhold such amounts from subsequent paynegiests.
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DWSELF Loan Repayment Requirements.

All DWSELF loan repayments are subject to theolelhg requirements:

(1)

)

®3)

(4)

(®)

Interest on amounts paid to the loan recipwit commence on the original
construction contract completion date.

The amount of interest accrued between thginali construction contract
completion date and the initiation of the repaymamicess will be added to the
final allowable project costs to determine the @pal amount to be repaid by the
loan recipient.

The repayment period will be from the time todnsmittal of the final loan
repayment agreement to the loan recipient to the file (5) years after project
completion, or sooner if so requested by the leaipient.

Repayments are to be made by counties on aagemal basis through homestead
exemption annual tax loss reimbursement withhoklingy municipalities on a

monthly basis through state sales tax withholdifiggdequate to provide such

repayments, and by all other loan recipients thHmosgbmission of monthly

payments in accordance with state law, and mushe@mme no sooner than 90 days
after and no later than one year after final coittsn observation by the

Department staff.

The repayment interest rate and the frequericipnterest compounding will be
established in the DWSELF loan agreement and repatyagreement.
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General

The terms "eligible" and "allowable" are often diggterchangeably. Although technically a
difference exists between these terms as definemvpéheir synonymous use will not
influence the outcome of a cost determination.

Eligible costs are those costs in which DWSELIparticipation is authorized pursuant to
applicable statute. Allowable costs are thoseeptogosts that are eligible; are only for
projects or portions thereof that meet the debnitof an emergency as established in
Section 1.C.(14) of this regulation; are reasonatdeessary, allocable to the project, within
the established project scope and budget, in cowfioce with this DWSELF regulation and

are approved as allowable by the Department.

An example best illustrates the difference betwdba two terms. Emergency
improvements to drinking water systems, includimgpstruction of new drinking water
systems or repair of existing drinking water systeare eligible. Building of roads, fire
fighting vehicles, wastewater treatment projedts, &e not eligible.

Within a generic eligible category of projectsstsomay be allowable or unallowable for
loan participation. For example, the cost of badda distribution line is eligible, but such
costs incurred after the thirty-day deadline eghbtl in Section I1I.C.(9)(e) of this

regulation are unallowable.

In addition to and/or the absence of a specifist agiem described in the DWSELF
regulations, to be allowable under the DWSELF Igaogram, costs must meet the
following general criteria:

(2) Be necessary and reasonable for the proper efident administration and
construction of the project, be allocable to andhivi the defined scope of the
project, and not be a general expense required atwy cout the overall
responsibilities of the loan recipient.

(2) Be authorized or not prohibited under statlocal laws or regulations.

3) Conform to any limitations or exclusions satilfi in state laws or other governing
limitations as to types or amounts of cost items.

(4) Be consistent with policies, regulations, anocedures that apply uniformly to both
state assisted and other activities of the loaipieet.

5) Be accorded consistent treatment through th@ication of generally accepted
accounting principles appropriate to the circumstan
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(6)

Not be allocable to, or included as, a cosamf other Federally or State financed
program in either the current, prior, or futureiper

(7) Be approved as allowable by the Department.

(8) Be within the scope of the project and perdiam agreement.

(9) Eligible costs will be determined without redjao any previous DWSELF or
DWSIRLF loan funding provided for facilities to beeplaced, upgraded, or
rehabilitated, except as described in Section(B)of this regulation.

(10) Are necessary for the immediate preservabbpublic health or the immediate
restoration of a condition of usefulness of a publater system, or as otherwise
allowed in Section II.B. of this regulation.

Construction/Repairs

(2) Allowable costs include:

@) The costs of subagreements for construcépair work on drinking water
systems improvements. These subagreements ar@rithe contracts
(including any subcontracts) for such constructepeir work and any
necessary contracts for purchase of equipmentyialatand supplies by the
loan recipient. Should any costs for such corgrbetincurred prior to loan
offer, said costs will be allowable provided thae tloan recipient has
requested and obtained Department approval of @asts, and the loan
agreement budget period includes the time perieskticosts are incurred.

(b) Drinking water distribution lines on drinkingater distribution projects
which provide drinking water to previously unservackas, service lines
between the public water main and the water meg¢ealao allowable.

(c) The costs of drinking water distribution ®yst rehabilitation (including
rehabilitation of eligible service lines) necesdargliminate water loss or to
preserve/restore the safety or integrity of theesgs as determined in a
facilities plan.

(d) The cost of water system capacity equal tovater distribution system
leaks that will remain in the system, as determinedfacilities plan.

(e) Drinking water systems which serve industaelcommercial users when
such works are owned by counties, incorporated cpaiities, districts, or
other water organizations that have been granteagxampt status under
either federal or state law.
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)

(f)

In the design, construction and renovation doinking water systems,
buildings that house or protect water productioeattment or distribution
facilities. Administration buildings are unallowab

Unallowable costs include:

(@)

(b)

(©)

(d)

Construction/repair and construction/repelated costs which are incurred
after the Department approved eligible contract getion date (including
approved time extension change orders), unles®eggiby the Department
pursuant to Section 111.C.(6)(e) of this regulatio

Drinking water systems which serve federadrsisexclusively, or almost
exclusively.

The use of DWSELF funds to finance the exjpmsf any public water
system in anticipation of future population growth.

Bonus payments that are part of the constructontract for completion of
building before a contractual completion date, ssiequired by state law.

C. Equipment, Materials and Supplies

1)

Allowable costs include:

(@)

(b)

(©)

(d)

The cost of a reasonable inventory of chelsiiaad supplies necessary to
initiate plant operations and laboratory items ssagy to conduct tests
required for plant operation.

The costs of necessary and reasonable safptijpment, provided the
equipment meets applicable federal, state, local immlustry safety
requirements.

Flow metering devices used for billing oratireent purposes. The costs of
constructing or installing water flow metering dms used for monitoring
and/or billing intermunicipal or other flows areigdble costs. Meters
constructed or installed for the primary purposesefving and billing
individual residential, commercial or industrial ecs and back flow
preventers are also eligible.

Computers, display monitors, and computetwsot which are designed
into the control system for the daily operatiorthef water system.

Computers are also allowable if they are to bedufor the operational
control and analysis of the water system.
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)

(€)

The cost of computer software specifically desd)for the operation and
maintenance (including the cost of developing uaigperating programs
for the specific loan funded project) of the treattworks is also allowable
for loan participation.

The cost of specialized mobile equipment fa bperation of the water
system, or for the maintenance of equipment. Theses include, but are
not limited to:

0] Portable stand-by generators.

(i) Portable emergency pumps to provide "pumguad” capability in
the event of pump station failure or pipeline bseak

Unallowable costs include:

(@)

(b)

(©)
(d)
(€)
(f)

()
(h)

0)

(k)

The cost of vehicles for the transportatibthe loan recipient's employees,
including buses, trucks, cars, motorcycles, AT\&f carts, bicycles, etc.

Items of routine "programmed” maintenancehsas filters, couplings,
hoses, belts, etc.

Radios, televisions, VCRs, camcorders, ahdratems of a similar nature.
The cost of shop equipment.

The costs of distribution system maintenageepment.

(Deleted, effective 10/12/2000)

Replacement parts.

The cost of furnishings, office equipmentdamaintenance equipment,
including chairs, desks, file cabinets, typewritestfee tables, telephones,

office supplies, calculators, copiers, book casieslves and lamps, etc.

Ordinary site and building maintenance eqepmsuch as lawn mowers,
rakes, shovels, brooms, picks, hedge trimmersp#ret such equipment.

Hand tools such as screwdrivers, pliers, sbelrenches, electric drills or
saws, etc.

Computers for non-operational purposes, sashfor the scheduling of
equipment maintenance and replacement and for atoguand billing
services.
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D.

Change Orders

(1)

)

Change orders are allowable provided the @osts

(@)
(b)
(©)
(d)

(€)

Necessary and reasonable.
Within the scope of the project.
Not caused by the loan recipient's mismanageém

Not caused by the loan recipient's vicarilalslity for the improper actions
of others.

In conformance with the DWSELF regulations.

Provided the above requirements are met,dl@nfing are examples of allowable
change orders.

(@)

Construction costs resulting from defectshim plans, design drawings and
specifications, or other contract documents onltheoextent that the costs
would have been incurred if the contract documentsvhich the bids were
based had been free of the defects, and excludagdsts of any rework,
delay, acceleration or disruption caused by sutécte

Additional costs to correct defects (i.e., esrand omissions in the contract
documents) and other costs caused by the impasiabf defects on other
portions of the project are not allowable. Forregke, if the construction
drawings had omitted piping from a well to a watatk, and the engineer or
contractor detected this before building was umdert, the cost of a change
order to include the piping would be an allowaldstcbecause:

() the piping should have been included indhginal bid,

(i) no additional construction or rework wasjueed (beyond what
would have been required if the work had originaken included),
and

(i)  there was no cost impact on other portiamisthe project (since
construction work had not begun).

If this omission had been realized after sultisthnonstruction work had
been completed, and therefore required rework,ydelaadditional work
beyond that which would have been required by ddfee drawings, the
cost of the piping would still have been allowaltlet the additional cost of
rework or delay would have been unallowable.
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(b)

The additional cost is measured as the differdsetween the cost which
would have been included in the bid based on défeetdrawings and the
actual cost of the change order. For example,cibracrete tank had been
constructed and was later found to be at an incoefevation due to an
error in the design drawings and if it was necgssademolish the tank and
reconstruct it at the correct elevation, the entinange order would be
unallowable, except for differences in excavatiarsts. If additional
excavation was required to construct the tank atcthrrect elevation (i.e.,
the incorrect elevation was too high), the costhef additional excavation
would be allowable. However, if too much excavatiad been undertaken,
and fill was required to enable the tank to be tonted at the correct
elevation (i.e., the incorrect elevation was toa)ldboth the entire change
order and the cost of the unnecessary excavatwadditional fill would be
unallowable. In these cases, the loan recipiersdt determine whether to
seek remedial action or compensation from the resple parties, however,
such action or decision not to take such actioh lvae no effect on loan
allowability.

Regardless of the allowability of constructioosts to correct errors and
omissions, in no case are additional engineereggl] observation, or other
costs allowable, except for the cost of observiligwable construction
work, to the extent that such observation costsldvbave been incurred to
observe the same construction if such construdtiad originally been
included in defect free drawings.

Equitable adjustments for differing site conditions

Professional Services

The term professional services refers to engingetiegal, administrative, and similar
services. Should any costs for professional sesvise incurred prior to loan offer, these
costs will be allowable provided that the loan peat has requested and obtained
Department approval of such costs, and the loageaggnt budget period includes the time
period that these costs are incurred.

(2) Allowable costs include:

(@)

Pre-award costs. These costs include alheagng and other costs that are
incurred in applying for the loan, including, batmecessarily limited to:

() Preparing the facilities plan, if requireg the Department.

(i) Public notification and public hearings.
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(b)

(©)

(d)
(€)

(i)  Preparing the plans, specifications, andtcact documents.
(iv)  Value engineering.

(V) Preparing the draft user charge ordinancpfrate resolution and
draft user charge system.

(vi)  Preparing interlocal agreements necessarthe project.

(vii)  Surveys and all other work needed to abtelearance or permits
from all intergovernmental review agencies.

(viii) Preparing the loan application, prepariagplications for permits
required by federal, state or local regulationprocedures.

(ix)  Compliance with the requirements of the fdnn Relocation
Assistance and Real Property Acquisition Policieg Arequired.

The costs of services incurred during the editkement, award and
construction of a project to insure compliance vdtate purchasing laws
and to insure that it is built in conformance witike design plans and
specifications. These services are primarily ezgimg and construction
management services provided during the advertisgraward and building
of the project, including observation services, anals testing (e.g.,
concrete strength, soil compaction, etc.) requibgdthe specifications,
inspecting and expediting the delivery of equipneerd material purchased
directly by the loan recipient, reviewing shop dirays and record drawings,
preparing change orders, payment processing, etc.

The costs of legal, engineering, and otheviees incurred by the loan
recipient in deciding procurement protests andrabfey their decisions in
protest appeals under Appendix H are allowablerdbgss of the outcome
of the protest, provided there was not an attemypthb loan recipient to
violate or circumvent state purchase laws.

The cost of development of an operation anthtenance manual.

Start-up services for onsite training of @pieg personnel in operation and
control of specific treatment processes, laboratprnpcedures, and
maintenance and records management, provided tuoste are incurred
prior to the end of the 30 day period establisine8action 111.C.(9)(e) of this
regulation.
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)] Professional liability insurance premiums farprovider of professional
services only for insurance which the provider rtaans in connection with
the general conduct of its business. The typeseateht of coverage must
be in accordance with sound business practiceflandates and premiums
must be reasonable under the circumstances, byt amlpart of the
contractor's indirect cost agreement.

(9 Administrative Services associated with tbhastruction/repair project and
administering the DWSELF loan.

(h) The cost of services, other than engineesenyices during construction/
repairs, such as railway or highway flagmen ortytdr highway inspectors,
required during the building of the project, praaddhat:

() The agency responsible for the affectedvayl, highway, or utility
requires such services for all parties conductimglar types of
work, regardless of the source of construction ifugpdfor the
project, or the services are required by law.

(i) The project work requiring such servicesli®wable and is included
in the scope of the approved project.

(i)  The cost of such services has not beefuded in the construction
contractor's bid price.

(iv)  The cost of such services is incurred diyday the loan recipient.

(V) The cost is reasonable.

(2) Unallowable costs include:
(@) The cost of ineligible real property.
(b) Engineering, observation, or other servicesessary to correct defects in a
facilities plan, design plans and specificationspther contract documents,
except as provided in Appendix A, Section D.(23dve.

(c) Public liaison services.

(d) The cost of local travel (i.e., commuting erpes) between living quarters
and the construction site for persons working atsite.

(e) The cost of insurance (e.g., for a specifigiget), beyond that normally
carried by the contractor.
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F. Claims

(1)

)

Allowable costs, provided the costs are prypelocumented, incurred and
requested prior to the end of the 30 day perioabéished by Section 111.C.(9)(e) of
this regulation, include:

(@)

(b)

(©)

Change orders to the construction/repairrachtis a result of settlements,
arbitration awards, or court judgements, to themxthat they would have
been allowable had there not been a claim.

The costs of assessing the merits of, negajiaor defending against a
claim against the loan recipient are allowableardigss of the outcome,
provided that the matter under dispute is not #wult of fraudulent or
illegal actions or mismanagement on the part ofdhe recipient.

Alterations in engineering, legal, etc. cants as a result of settlements,
arbitration awards, or court judgements are alldevedthe same extent that
they would have been allowable had there not bextsira.

Unallowable costs include:

(@)
(b)
(©)
(d)

(€)

G. Mitigation

(1)

Claims arising from work outside the scop¢hefloan.
Claims resulting from fraudulent or illegakiaities.
Claims resulting from mismanagement by tlaa lcecipient.

Claims resulting from the loan recipient'sarious liability for the improper
action of others.

The cost of settlements, arbitration awand€aurt judgements over the
allowable costs as established in this regulation.

Allowable costs include:

(@)

(b)

(©)

Costs necessary to mitigate only direct, esdyephysical impacts resulting
from construction/repair of the water system.

The cost of reasonable site screening negessaomply with facilities
plans and necessary to screen adjacent properties.

The cost of groundwater monitoring facilitinecessary to determine the
possibility of groundwater deterioration, depletmnmodification resulting
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from construction/repair of the water system. Eweent of the allowable
costs for groundwater monitoring facilities is dksmi on a case-by-case
basis and depends on the size and complexity gérthject and the present
and potential future use of the groundwater.

(2) Unallowable costs include:

(@)

(©)

The costs of solutions to aesthetic problentduding design details which
require expensive building techniques and architaett features and

hardware, that are unreasonable or substantialijrehi in cost than

approvable alternatives and that neither enhareéutiction or appearance
of the treatment works nor reflect regional ardttiteal tradition.

The cost of land acquired for the mitigation of @be environmental
effects identified pursuant to an environmentaieev

H. Real Property

(2) Allowable costs include:

(@)

(b)

The cost of land acquired in fee simple ttteby easement, at fair market
value, which is integral to water system projefdspnly;

0] The cost of land acquired for the constictdf a treatment facility;
(i) The cost of land acquired for a consolidatproject;

(i)  The cost of land acquired to protect tloense water of the system
from contamination; and

(iv)  The cost of easements and/or rights-of-feayistribution lines.

The cost associated with the preparatiorheftteatment works site before,
during and, to the extent agreed on in the loaeegent, after building.
These costs include:

0] The cost of demolition of existing structsiren the treatment works
site (including rights-of-way) if building cannotebundertaken
without such demolition. Demolition of existing wsttures on the
treatment works site (including rights-of-way), wheot required for
building the project, will be considered to be #oveable cost only
if the existing structures constitute a real andsent hazard to
safety, public health, or water quality, and whies lhazard can best
be abated by the removal of the existing structures
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(i) The cost of removal, relocation or replagsmof utilities, provided
the loan recipient is legally obligated to payd$ach as a result of the
DWSELF project under state or local law.

(i)  The cost of restoring streets and rightssay to their original
condition. The need for such restoration mustlrestectly from
the construction/repair of the DWSELF project asdgenerally
limited to repaving the width of trench.

(d) The cost of complying with state law in the acdiosi of eligible
property.

(2) Unallowable costs include:

@) Any amount paid by the loan recipient fogiglie land in excess of just
compensation, based on the appraised value, theréagpient's record of
negotiation or any condemnation proceeding.

An amount higher than the determination of jostpensation may be
found allowable as a result of an administrativitlesaent if the loan

recipient provides sufficient written documentationthe Department prior
to the actual acquisition. Such an administrateattlement may be
appropriate where negotiated purchase is unsuctessid where a

condemnation action may entaill a long delay or ssige cost.

Administrative settlements may be used when theyeasonable, prudent
and in the public interest. Documentation mayudelevidence of purchase
negotiations, real property sales data, estimatent settlement and legal
costs based on previous condemnation proceedings.

(b) Removal, relocation or replacement of uétiocated on land by privilege,
such as a franchise, unless the loan recipiergqgaired to pay such costs
under state or local law.

(c) The cost of acquiring all or part of an exigtpublicly or privately owned
drinking water treatment works.

(d) The demolition of an existing structure foe tonvenience of the owner as a
means of increasing property value or propertyisisa@allowable.

Miscellaneous Costs
(2) Allowable costs include:

@ The costs the loan recipient incurs for eau@pt rental and material cost
necessary for the construction/repair project.
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)

(b)

(©)

(d)

(€)

(f)

Unless otherwise specified in this regulatithre costs of meeting specific
legal requirements directly applicable to the pbje

Reasonable royalties associated with theupemeent of the right to use, or
the rights in, a patented product, apparatus, @acgss are allowable costs,
provided that they are:

0] necessary, and

(i) based on a published fee schedule or on nedde fees charged to
other users under similar conditions.

Costs of loan recipient employees attendnagning workshops/seminars
that are necessary to provide instruction in opmral, administrative, fiscal

or contracting procedures required to completectimestruction of the water
system. To be allowable, attendance at such tigainorkshops or seminars
may only occur after loan offer and before the ehdhe loan agreement
budget period.

Any administration fee charged to the loaripient by the Department, as
established in the Intended Use Plan under whielptbject is funded.

Cost of a reasonable project sign.

Unallowable costs include:

(@)
(b)

(©)

(d)

(€)
(f)

The salaries and benefits for the loan renigiemployees.

Ordinary operating expenses of the loan rentpincluding salaries and
expenses of elected and appointed officials angapagion of routine
financial reports and studies.

Administrative, engineering and legal aci@stassociated with the creation
of special departments, agencies, commissions, onggi districts,
associations, or other entities.

Approval, preparation, issuance and sale afids or other forms of
indebtedness required to finance any portion ofpttogect and the interest
on them.

Personal injury compensation or damagesgraiit of the project.

Fines and penalties due to violations of atufe to comply with federal,
state or local laws, regulations or procedures raladed legal expenses.
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J.

(9 Costs outside the scope or budget periodeoépproved project.

(h) Costs for which payment has been, or willrbegived from another state or
federal source.

() Operation and maintenance costs of the watgtem, which includes but is
not limited to labor, utilities, chemicals, matésiand supplies, monitoring
and testing, equipment replacement, etc.

() Periodic payment of royalties for the riglt operate under a patent are
considered operating costs and are unallowabledor participation.

(k) Costs for travel, by the loan recipient, wsléncluded under an indirect cost
agreement, and except as allowed under 1.(1)(d)eabo

() Administration Building.

Project Income From Bid Bond Forfeitures, Liquetl Damages, and Interest on Deposits
of DWSELF Loan Payments:

(1)

)

®3)

Bid bond forfeitures will have no effect onetldletermination of allowable and
unallowable costs. The loan recipient must makediétermination of whether or
not a bid bond will be forfeited.

The amount of liquidated damages collectedl wihve no effect on the
determination of allowable and unallowable coskxgept as described by Section
lII.LE.(5)(e) of this regulation..

Interest income on DWSELF payments to loarmprewts will have no effect on the
determination of allowable and unallowable costs.
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APPENDIX B
Procurement Requirements for DWSELF Loan Recipient

In the procurement of all repairs, constructionjipapent, materials, supplies, professional services
and non-professional services and all other cetised to the DWSELF project, all loan recipients
(including water associations) must comply witht&tRurchasing Laws as they apply to local
governments.

The procurement and conduct of all professionaineaging and land surveying services must also
be in accordance with the Code of Conduct and abitance and interpretations established by
the Mississippi State Board of Registration forf@seional Engineers and Land Surveyors.

The procurement of all construction contracts malsb be in accordance with the rules and
regulations of the State Board of Contractors ghdraguidance and interpretations established by
the Mississippi State Board of Contractors.

All loan recipients (including water associatiomaust submit a procurement certification, as
required by the Department staff, indicating tHabfthe above referenced requirements have been
met. Should it be determined that any of the almeeurement requirements are violated, the
Department may determine that the related costarafowable and may require repayment of all
DWSELF Loan funds paid for such costs, in accordamth Section IIl.E.(6) of this regulation.
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APPENDIX C
Debarment, Suspension and Violating Facilities
Debarment and Suspension

Loan recipients are prohibited from entering intmtractual agreements with individuals,
businesses, organizations, or any other entitetshizve been debarred or suspended by the
U. S. Environmental Protection Agency, any othelefal agency, state agency or by the
Department. Entities debarred or suspended byetlteral agencies are identified in the
General Services Administration (GSA) publicatioitted "List of Parties Excluded from
Federal Procurement or Nonprocurement Program.”

Loan recipients are responsible for ensuring piighe contractors utilized on the project
are not on the federal or state debarment liskewise, prime contractors are responsible
for ensuring that subcontractors utilized on thejgmt are not on the federal or state
debarment lists.

Anyone may contact the Board Chairman conceriiagekistence of a cause for debarment
or suspension. The Board Chairman may refer thtenta the State Attorney General or
other appropriate office for further investigatiolf,. after review or investigation, the Board
Chairman reasonably believes that a cause for ohepdirexists, the Board Chairman may
propose debarment or suspension and may initiategures similar to, but not necessarily
identical to, federal regulation 40 CFR Part 32b&enent and Suspension Under EPA
Assistance Programs.

Such above described debarment or suspensiomsatitl not affect existing executed
contractual agreements, unless such agreementsbbameterminated or suspended under
the terms of the agreement by the loan recipient.

Violating Facilities

No loan will be awarded to any loan applicant whaevns or makes use of any facility that
is on EPA's "List of Violating Facilities", or isuccessor, unless such loan will remedy the
problem which resulted in the facility being placedthe list.

Loan Recipients are prohibited from entering icomtractual agreements with individuals,
businesses, organizations, or any other entitiasdte in violation of the Safe Drinking
Water Act, unless the agreement will remedy thélpra which caused the violation. Such
entities are identified in the "List of ViolatingaEilities".
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APPENDIX D
DWSELF Disputes Procedures

Only DWSELF loan recipients may submit a noticelispute (disagreement) with a decision made
by the Department. The following procedures wél used to resolve disputes between the loan
recipient and the Department.

(2) The loan recipient must submit a written metiof dispute with a Department
decision, including a summary of the dispute argoas for why the loan recipient
believes the Department decision should be reversed

(2) The Department staff will then render a wrti@decision on the dispute and will
include reasons for the decision.

3) Should the loan recipient desire to appealldbpartment staff decision, a request
for an informal hearing must be received by thedd@pent within 30 days after the
date of the Department staff decision. Upon reéagfiguch a request, an informal
hearing will be held with staff members, as dedigmdy the Board Chairman, and
the affected parties. The Board Chairman, or ésghee, will render a decision on
the appeal as a result of the informal hearing.

(4) Should the loan recipient desire to appealadbeve informal hearing decision, a
request for a formal hearing before the Local Gowemts and Rural Water
Systems Improvements Board must be received bpémartment within 30 days
after the date of such decision. Upon receiptiohs request, the Board will hold a
formal hearing to consider the matter and will esral decision.

5) Appeals of the above formal hearing decisi@y tve made to the Chancery Court in
accordance with state law.
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APPENDIX E
Waste, Fraud and Abuse
It is the loan recipient's responsibility for pratiag, detecting, and prosecuting waste, fraudsepu
and all other corrupt practices which occur intrefato the DWSELF loan project.

If the loan recipient becomes aware of allegatiengjence, or the appearance of corrupt practices,
the loan recipient must:

(2) Immediately inform the Department in writing.

(2) Promptly pursue available state and local lJegdministrative, and contractual
remedies.

The Department may disallow costs under the DWSBaR agreement where it is determined that
such costs are related to waste, fraud, abuseher corrupt practices. The Department may also
require repayment of DWSELF loan funds paid forhsoests in accordance with Section 11I.E.(6)
of this regulation.

45



This Page Intentionally Left Blank

46



APPENDIX F
DWSELF Loan Recipient Accounting and Auditing Regunents

All DWSELF loan recipients must maintain projectagnts in accordance with generally accepted
government accounting standards, as defined bythdelines of the Municipal Accounting and
Audit Manual, as prescribed by the State AuditOffice. Charges to the project account must be
properly supported, related to eligible construgtiepair costs, and documented by appropriate
records. These project accounts must be maintasmedparate accounts.

All contracts for professional services, constattiequipment, and supplies must include an
access to audit clause which gives the Departmmehita representatives access to and the right to
audit, inspect, copy and examine books, finaneebrds and other documents relating directly to
the receipt and disbursement of DWSELF funds.
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APPENDIX G
Intergovernmental Review Process
The following outlines the Board's requirementsdompliance with the Intergovernmental Review
Process for Drinking Water Systems Emergency LoamdHDWSELF) projects in Mississippi.
These actions must be taken and an Intergovernmé&easiew Certification (hereinafter
Certification) submitted as part of the DWSELF |@pplication package. The Intergovernmental
Review Agencies (IGR) are as follows:

(2) Department of Archives and History (For Arcblagical/Cultural Resources
Review);

(2) Natural Heritage Program (For Vegetative/\WWikdEBurvey);

3) Army Corps of Engineers, Regulatory Functiddsanch (For Wetlands and
Navigable Waterway Crossing Review);

(4) U. S. Fish and Wildlife Services (Jackson,ridan, and Hancock County Projects
only, for Coastal Barriers Resources Act Review)i a

(5) U. S. Forest Service (For Wild and Scenic Riye

Loan Application

When completing the Certification form, the appfhitkban recipient should mark the first
certification if the proposed project will consist only construction/repair work on previously
disturbed sites, easements, and rights-of-waythidf certification is marked accurately, then no
further intergovernmental review is necessary.

If there are portions of the project that will aff@reviously undisturbed sites, easements, otsdgh
of-way, during preparation of the DWSELF loan aggion package the appropriate
intergovernmental review agencies must be consutetelephone, or other communication, about
the proposed project area concerning the existainaey known or possible archaeological/cultural
resources sites, endangered vegetation/wildliféelangs, navigable waterway crossings, wild and
scenic rivers impact or coastal barriers resouropact, and their concurrence or comments noted
on the Certification.

If any of the intergovernmental review agenciesehewmments on the project, the applicant/loan
recipient must attach a summary of those commamistize actions necessary to address those
comments, including a schedule for completing #guired actions, to the Certification, which
must be included as part of the DWSELF loan apitingpackage. It will be the applicant/loan
recipient's responsibility to take all actions resaey to satisfy the IGR comments and obtain
concurrence in the project prior to awarding carfrdor construction/repair for project portions
under comment.
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APPENDIX H

DWSELF Procurement Protest Procedures

This Appendix sets forth the process for the rasmiuof procurement protests filed with the loan
recipient by an adversely affected party. The LBacipient's protest procedures must include the
requirements of this Appendix.

(1)

)

®3)

(4)

(®)

Prior to advertisement for bids or propos#i® loan recipient must establish its
own procedures for prompt consideration of inifiebtests concerning solicitations
or contract awards. A "protest" is a written coaml concerning the loan
recipient's solicitation or award of a contractheTprotest must be filed with the
loan recipient by a party with a direct financialerest adversely affected by a loan
recipient's procurement action, and must be fieddcordance with and within the
time frame established by the loan recipient'sgstgirocedures.

Any party which transmits any document concgythe protest during the course of
a protest and protest resolution must simultangdushish all other affected parties
and the Department with a copy of all documenthéntransmittal.

Upon receipt of a protest, the loan recipienist make a determination on the
protest in accordance with the loan recipient'sgstoprocedures within thirty (30)
calendar days after such protest, or sooner ifegoired by the loan recipient's
procurement protest procedures.

The party with a direct financial interest adsely affected by a loan recipient's
determination of the protest may appeal such arrdetation only through the
appropriate court of competent jurisdiction, pr@ddsuch appeal is initiated within
seven (7) calendar days after receipt of the datetran.

Any delay due to a protest or protest resotutvill not relieve the loan recipient of
the requirement to meet the project schedule esitahl in the loan agreement, nor
will such delays prevent the Department from punguihe remedies for default
established in the loan agreement.
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APPENDIX |
Related Laws and Regulations

The loan recipient must comply with all related $amnd regulations during the planning, design,
construction, and operation of the project, inahgdthe following. The listing below does not
relieve the loan recipient from the responsibildy compliance with all related laws and
regulations, whether listed below or not.

- Federal "Safe Drinking Water Act" (42 U.S.C. 80Gseq.). Public Law 93-523.

- "National Interim Primary Drinking Water Reguéats", Environmental Protection
Agency, Water Programs, Federal Register 40, N@, Récember 24, 1975, 59566
- 59574.

- "Secondary Maximum Contaminant Levels”, Enviremtal Protection Agency,
Water Programs, Federal Register 42, March 31,1097144 - 17146.

- "Mississippi Safe Drinking Water Law of 1976'e@ion 41-26-1 through 41-26-21,
Mississippi Code of 1972, annotated.

- "Primary Drinking Water Regulations”, Mississipjptate Board of Health
Environmental Regulations, Division 300 - Water flypPart 301, Public Water
Systems.

- "Municipal and Domestic Water and Wastewatert&ysOperator's Certification
Act of 1986", Section 21-27-201 through 21-27-2RAississippi Code of 1972,
annotated.

- Regulations Governing the Certification of Mupal and Domestic Water System

Operators", Mississippi State Board of Health Emwnental Regulations, Division
300 - Water Supply, Part 302.
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